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PROCEEDI NGS
(11:10 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next this nmorning in Case 12-207,

Maryl and v. King.

Ms. Wnfree?

ORAL ARGUMENT OF KATHERI NE W NFREE
ON BEHALF OF THE PETI TI ONER

MS. WNFREE: M. Chief Justice, and may it
pl ease the Court:

Si nce 2009, when Maryl and began to coll ect
DNA sanples from arrestees charged with violent crines
and burglary, there had been 225 matches, 75
prosecutions and 42 convictions, inc{uding t hat of
Respondent Ki ng.

JUSTI CE SCALI A: Well, that's really good.
"Il bet you if you conducted a | ot of unreasonable
searches and sei zures, you' d get nore convictions, too.

(Laughter.)

JUSTI CE SCALI A: That proves absolutely
not hi ng.

M5. WNFREE: Well, | think, Justice Scali a,
it does, in fact, point out the fact that -- that the
statute is working, and in the State's view the act is
constitutional.
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JUSTICE SCALIA: So that's its purpose, to

enable you to identify future crimnals,

t he

perpetrators of future crinmes? That's the purpose of

it? | thought that that wasn't the purpose set forth in
the -- in the statute.
MS. WNFREE: No, not -- not just to

i dentify people. The purpose of the statute is to

enable the State to identify perpetrators of serious

crimes and -- and to use the infornmation to nake bail

determ nations for people who are validly in their

cust ody.

JUSTI CE SOTOVAYOR: And |I'm having a hard

ti me understandi ng the bail argunment.

Because in ny

time, nost bail decisions were made at the time of

arrest. And here the arrest was in Apri

results didn't cone up until August.
MS. W NFREE: That's true,

Justice Sotomayor.

JUSTI CE SOTOVAYOR: And yet,

anyway, correct?

and the

he was det ai ned

MS. W NFREE: He was det ai ned anyway.

JUSTI CE SOTOVAYOR: And - -
be a case where soneone's gotten out,
the rare case.

MS. W NFREE: Well --

4
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JUSTI CE SOTOVAYOR: You don't wuse it
routinely for the bail determ nation.

M5. WNFREE: At this point, you're
absolutely correct, Justice Sotomayor. We don't use it
routinely for a couple of reasons. For one, as in M.
King's case, there has been in the past a nore
substantial delay in getting those results back. OQur --
our lab nowis getting results between 11 and 17 days.
Now, that, of course --

JUSTI CE SOTOVAYOR: Well, it doesn't include
the time to collect the sanple, send it to you or the
time to do the match. It's just to do the genonme rapid,
correct?

MS. W NFREE: No, that's\the whole -- that's
t he whol e process, Justice Sotomayor. [It's for getting
the sanple and getting it into the system the DNA
profile and getting the match back. That's what we're
being told. It's from1ll to 17 days.

Now, of course, that wouldn't be tinely for
that first bail determ nation, but the State under
Maryl and' s procedure certainly has the ability to go
back to -- to the judge and ask that sentence -- or
that -- I'"msorry -- that bail determ nation to be
nodi fied. And in point of fact, though, we don't have
any particular statistics in Maryl and.
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In California' s am cus brief, which was
joined by the 49 other States and D.C. and Puerto Rico,
they actually do cite two particul ar exanpl es where --
where two people, Castillo and Shanblin, were arrested.

One was arrested on a credit card charge and another on

a drug charge. M. Castillo was actually rel eased on
his -- on OR and when his sanple was matched, it cane
back to a -- an unsolved rape and sodomy and his OR was
revoked.

In M. Shanblin's case, he was granted

di versi on, because his drug charge is a relatively | ow

| evel offense and when the match came back, it -- it
tied himto a rape and nurder. His diversion was
revoked, and he's currently pending charge -- pending

trial on both of those charges.

CHI EF JUSTI CE ROBERTS: Your procedure
limts the collection to certain violent offenses,
ri ght?

M5. WNFREE: |t does, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: But your argunent
woul d not be so |limted, would it? Under your theory,
there's no reason you couldn't undertake this procedure
with respect to anybody pulled over for a traffic
vi ol ati on?

MS. WNFREE: Well, in Maryland, it's not

6
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just the fact that we have those -- those violent crinmes
and burglaries. Actually, we don't collect DNA unless
soneone is physically taken into custody. Now, wth
respect to --

CHI EF JUSTI CE ROBERTS: Well, | understand.
But there's no reason you couldn't, right? | gather
it's not that hard. Police officers who give
Br eat hal yzer tests, they can also take a Qtip or
what ever and get a DNA sanple, right?

M5. WNFREE: Well, what | would say to that
is that with respect to a traffic stop, this Court said
I n Berkheimer that a notorist has an expectation that a
traffic stop is going to be relatively brief and
tenmporary, that he or she will be giQen a citation and
sent on their way.

CHI EF JUSTI CE ROBERTS: Well, how | ong does
it take to -- to undergo the procedure? You say, ah
and then --

MS. WNFREE: It doesn't take |ong, but what
| was suggesting is that because of the nature of a
traffic stop, this Court nmight well decide that a
notori st has a reasonabl e expectation of privacy not
to --

JUSTI CE Gl NSBURG: How about a Terry stop?
A Terry stop?

7
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MS5. WNFREE: In a Terry -- well, this
Court, | guess, we would |look at two -- one case in
particular, this Court's case -- decision in Hayes

v. Florida. That invol ved a def endant who was taken

into custody, so his -- he was not arrested, but taken
into custody for -- to get his fingerprints, and this
Court held that that was not -- that was not
constitutional. But the Court further said that there

could be a circunstance in a Terry stop if the officer

had reasonabl e suspicion to believe that the individua

was - -
JUSTI CE GI NSBURG. But these -- these are

all cases, | nmean, the dom nant use is to solve what

they call cold -- cold cases, and yod gave one exanpl e.

This case is another. A rape commtted 6 years before,
right? And there was no reasonabl e suspicion, there was
no nothing, right? And the suspicion cones up only
because the DNA sanple conmes back as a match. So is it
the -- thisis a -- a very reliable tool, but it's not
based on any kind of suspicion of the individual who's
bei ng subjected to it, right?

M5. WNFREE: That's correct, Your Honor.

And if | could go back to your question
about the Terry stop. The cornerstone of our -- and I
do believe that this Court could -- could -- who knows

8
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how this Court would cone out in that situation, but |
think in terns of our argunent, the corner --

JUSTI CE SCALI A: | do.

(Laughter.)

M5. WNFREE: Well, happily we don't have to
deci de that one today. But what | -- the cornerstone of
our argunent is that when an individual is taken into
custody, an individual is arrested on a probable cause,
on a probable cause arrest, that person by virtue of
being in that class of individuals whose conduct has |ed
the police to arrest himon -- based on probabl e cause
surrenders a substantial amount of |iberty and privacy.

JUSTI CE KAGAN: But, Ms. Wnfree, that can't
be quite right, can it? | nmean, sucﬁ a person, assune
you' ve been arrested for sonmething, the State doesn't
have the right to go search your house for evidence of
unrelated crimes; isn't -- isn't that correct?

MS5. W NFREE: That's correct, Justice Kagan.

JUSTI CE KAGAN: It doesn't have the right to
search your car for evidence of unrelated crines.

MS. WNFREE: That's correct.

JUSTI CE KAGAN: Just because you' ve been
arrested doesn't nmean that you | ose the privacy
expectations and things you have that aren't related to
the offense that you've been arrested for.

9
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MS. WNFREE: That's correct. But what
we're seizing here is not evidence of crime, what it is,
is information related to that person's DNA profile.
Those 26 nunbers --

JUSTI CE KAGAN: Well, and if there were a
real identification purpose for this, then | understand
that argunment. But if it's just to solve cold cases,
which is the way you started, then it's just |ike
searchi ng your house, to see what's in your house that
could help to solve a cold case.

MS. WNFREE: Well, | would say there's a
very real distinction between the police generally
rummagi ng in your home to | ook for evidence that n ght
relate to your personal papers and yéur t houghts. It's
a very real difference there than swabbing the inside of
an arrestee's cheek to determ ne what that person's
CODI S DNA profile is. It's looking only at 26 nunbers
that tell us nothing nore about that individual.

JUSTI CE KAGAN:  Well, but if that's what
you're basing it on, then you're not basing it on an
arrestee. | nean, then the Chief Justice is right, it
could be any arrestee, no matter how m nor the offense.
It could be just any old person in the street. Wy
don't we do this for everybody who cones in for a
driver's |license because it's very effective?

10
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M5. WNFREE: | think the difference there
I's these people are lawfully in custody having been
arrested based on probable cause. And that --

JUSTI CE SOTOMAYOR: All right. So now, |
see two |ines of cases, okay? The Fourth Amendnent,
whi ch says you can't do a search w thout a warrant and
probabl e cause. And Samson. And nost of your brief
argument was based on Sanson.

As | read Sanmson, it was the speci al
rel ati onshi p between the parol ee or the probationary
person, that |ine of cases, and the assunption being
that they're out in the world, | think, by the |argesse
of the State. So a State has a right to search their
honme just as it would their cell esséntially. Why 1S
that true for an arrestee? What about -- what creates
this special relationship that permts you to intrude,
search their home, search their car, search their
person, to solve other cases?

MS. W NFREE: Well --

JUSTI CE SOTOVAYOR: Because you're going to
have to tell me why searching their person is different
t han searching their honme or car.

M5. WNFREE: Well, if | could start at the
back end of your question, Justice Sotonmayor, we're not
suggesting and this statute doesn't permt the State or

11
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police to search an arrestee's hone or his person
beyond -- beyond sinply swabbi ng the cheek for the DNA.

Now, in ternms of the -- the individual's
relationship to the State, an arrestee is not that
dissimlar. There is obviously a range of -- of
relationships with the State. Those of us who are out
on the street, ordinary citizens are at one end, people
who are inprisoned upon conviction are at the other end.

And -- but in terns of when an arrestee is
physically in custody, he has a reduced expectation of
privacy and that's what makes, in our view, it makes
this case nore simlar. To be sure, this is not Sanson,
there's no -- there's no one case in this Court's
jurisprudence that's exactly like th{s.

JUSTI CE SOTOVAYOR: There's no other case
but Sanson in that line that pernmts searches on this
bal anci ng.

MS. W NFREE: Well --

JUSTI CE SOTOVAYOR: So what | want to know
is what's the |legal theory now? How far do we let the
State go each tinme it has sone form of custody over you
I n schools, in workplaces, wherever else the State has
control over your person?

MS. W NFREE: Well, those are different
situations, Justice Sotomayor. We're not suggesting

12
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that the police could swab a student for -- for a DNA
sanple. We're tal king about a special class of people
who by their conduct have -- have been arrested based on
pr obabl e cause.

JUSTI CE BREYER: Can | ask you a particular
specific quick question?

MS. W NFREE: Yes, Justice Breyer.

JUSTICE BREYER: As | read this, this
concerns people arrested for a felony, a crine of
vi ol ence, attenpted crinme of violence, burglary or
attempted burgl ary.

MS. W NFREE: Yes, Justice Breyer.

JUSTI CE BREYER: And so we're not talking
about people who are driving cars and traffic stops and
all these other things.

MS. W NFREE: That's absolutely correct.

JUSTI CE BREYER: The only thing we have to
deci de is whether a person, where there's probabl e cause
to arrest a person for those four crines, their
fingerprints are all taken.

MS. W NFREE: Yes.

JUSTI CE BREYER: And whet her they al so can
take DNA, that's the issue.

M5. W NFREE: That's correct,

Justice Breyer

13
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JUSTI CE BREYER: Ckay. Nothing else. Thank
you.

M5. WNFREE: |If there are no further
questions, I'll reserve the remai nder of ny tine
for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Dreeben?

ORAL ARGUMENT OF M CHAEL DREEBEN

FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MR. DREEBEN. Thank you, M. Chief Justice,
and may it please the Court:

Arrestees are in a unique category, they are
on the gateway into the crim nal jus{ice system They
are no longer like free citizens who are wanderi ng
around on the streets retaining full inmpact Fourth
Amendnent rights. The arrest itself substantially
reduces the individual's expectation of privacy. The
arrestee can be searched and sent to arrest. His
property, whether or not connected with a crinme, can be
i nventoried.

When he's taken into the jail situation, he
can be subjected to a visual strip search. |If he's
admtted to the population of the jail, he'll be given a
TB test and a thorough nmedical screen. These are not

14
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i ndi viduals who are like free citizens, and they are not
like free citizens in another significant respect.

Arrestees are rarely arrested for the first
time. They tend to be repeat custoners in the crim nal
justice system Up to 70 percent of arrestees have been
previ ously arrested.

CHI EF JUSTI CE ROBERTS: Yes, but that
doesn't nean, for exanple, that you can go into their
house wi t hout a warrant.

MR. DREEBEN: That is certainly correct,
Chi ef Justice Roberts, and the reason for that is going
into the house will expose a substantial nunber of
hi ghly private things to the view of the State. Taking
a DNA sanple is not of that charactef. It is far nore
i ke taking a fingerprint.

CHI EF JUSTI CE ROBERTS: Well, this is a
factual question. | understand your enphasis on the
fact that it only | ooks at 26 loci and they are
supposedly not connected in any way w th other
i nformation. Does the sanple that you retain -- can it
be eval uated nore broadly? In other words, saying,
well, the | aw says we only | ook at these 13, but we have
this saliva, we want to | ook at all sorts of other
stuff.

MR. DREEBEN: Well, by |aw, the government,

15
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under CODI' S, and the States cannot | ook at anything
except identification information. The sanple contains
the entire genone. The sanple cannot be | ooked at as a
matter of | aw.

And | think it's critical to this case to --
for the Court to understand that if the Court concl udes,
as i s probably correct, that the individual will retain
a reasonabl e expectation of privacy in the genomc
mat eri al that does not reveal identity, then additional
Fourth Anmendnent scrutiny would be required before the
governnment coul d make use of the rest of the genone.

Here, it's making use of an identity
i ndicator that is highly simlar to fingerprints with
one significant difference: It is fér nore accur ate.
When Respondent commtted his rape --

JUSTI CE KAGAN: Well, M. Dreeben, is it
really? Because if this were |like fingerprints, | think
t hat you would have a quite good case. But as |'ve been
readi ng about this, it seenms as though the technology is
not the sane as the fingerprint technol ogy; and because
the technology is different, it is used differently.
Fingerprints you go in, you put in a fingerprint, there
is identifying information that cones back to you in 5
m nutes, right?

This, you put in sonmething, and Ms. Wnfree

16

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

said was 11 to 17 days, in this case it's four nonths.
And it doesn't seemto be used because the technol ogy
doesn't allow it to be used as the kind of routine
Identifier that fingerprints does. So am | wong about
t hat ?

MR. DREEBEN. You are not wong, Justice
Kagan, but the future is very close to where there w |
be rapid DNA anal yzers that are devices that can anal yze
and produce the identification material in the DNA
within 90 m nutes. And the design of this programis to
put them at the booking station so that DNA can be taken
and within 90 mnutes that information is known.

In that circunmstance, it will be highly
relevant to the immedi ate release/cuétody deci si on,
which it already can play a role in --

JUSTI CE BREYER: That part surprised us.
Then do you think the States are wong? | nean, they
all say in their brief, in footnote 10: DNA
I dentification database sanpl es have been processed in
as few as 2 days in California, and although around
30 days has been average. So | guess the technology is
there now to process this in 2 days, not 9 days.

MR. DREEBEN:. Yes, Justice Breyer. Yes,
Justice Breyer, there is no question it can be done
qui ckly because of the volunmes. |'mnot contending that

17
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t oday - -

JUSTI CE BREYER: In the case of -- do you
have any information -- are there instances with
fingerprints where returns have not cone back for as
| ong as 30 days, or are they all, or alnost all, done in
5 m nutes?

MR. DREEBEN: Fingerprint histories tend to
cone back quickly except if the prints are
unrecogni zabl e or unreadable. It is very significant, |
think, that fingerprints are used for crine solution as
well as --

JUSTI CE ALITO. Before you get on to --
before you go to that, fingerprints have been taken |
beli eve from people who are booked fér of fenses for
many, many, many years; isn't that right?

MR. DREEBEN: Correct.

JUSTICE ALITO Wen did the FBI's AFI S
system for conparing fingerprints by conputer begin?

MR. DREEBEN:. That | cannot tell you,
Justice Alito. It is nowin use. It is in use both for
identification and, contrary to the representation of
Respondent in his brief, fingerprints are run agai nst
the latent fingerprint database which reflects
fingerprints fromcrinme scenes. It returns about 50, 000
hits a year.

18
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JUSTICE ALITO. Well, the question that |
had was this: |If the constitutionality of taking
fingerprints is dependent on the speed with which a
fingerprint conparison can be done now by a conputerized
system would that nmean that the taking of fingerprints
was unconstitutional back in, let's say, the '50s when
that wasn't possible and fingerprints could only be
conpared manual | y?

MR. DREEBEN: No, | certainly do not think
that it would have been unconstitutional at any point
because the State has a conpelling interest in taking
bi ometric identification information fromthe individual
that is arrested and using it for a nyriad of purposes:
Determ ning crimnal history, attenp{ing to solve
crimes, funneling that information back --

JUSTI CE KAGAN: M. Dreeben, could I
under stand how this works exactly? The swab is taken,
and if | -- there is a database which is known offenders
and there is a database which is kind of crine scene
DNA; is that correct?

MR. DREEBEN: That is correct.

JUSTI CE KAGAN: And when the swab is taken
and it's put into the system you check that against the
crime scene DNA database; is that correct?

MR. DREEBEN: That is the routine nmethod

19
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under CODI S, yes.

JUSTI CE KAGAN: Do you check it -- does
Maryl and check it against the known of fenders database?

MR. DREEBEN: | do not know precisely
whet her Maryl and does that. The Federal system does not
routinely do that. Upgrades to the software system wil |l
permt it to do that, and many States do it.

JUSTI CE KAGAN: Because that suggests that
right nowit's functioning as let's solve sone crines,
which is a good thing, you know, that we should sol ve
sonme crines, but not as an identification device.
Because here if it were an identification device you
woul d be conparing it to the known of fender database,
not to the cold case database. \

MR. DREEBEN: | agree with that and | think
that in California the brief for the States indicates
that many States do that and California itself uses it
to resolve discrepancies in identity when a fingerprint
conmes back and it returns to nultiple nanmes, or the
fingerprint is not good enough to permt an
identification. California cross-checks, so it does
perform an identification function.

And as | suggested, with the advent of rapid
DNA, it's not that it is unconstitutional before rapid
DNA, but rapid DNA will permt DNA identification to

20
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replace fingerprint identification because it's far nore
accurate and it has far nore utility in the secondary
pur pose of fingerprints, which is to match themto

| atent prints and solve crines.

And this is highly relevant to both of the
maj or purposes for taking DNA, crinme solution and
facilitating the rel ease/ custody determ nation. Any
judge who is |looking at a bail case would like to
know -- | have a guy who has been arrested on grand

theft auto. He has no crimnal history. Should I

rel ease himback on the street? Well, it's a first
of fense, he has famly ties; maybe yes. |If that
j udge - -

JUSTI CE G NSBURG. M. Dreeben, can you
explain how it works, nmechanically? Because
understand, at |east maybe this is just the Maryl and

statute, but if you can't use the swab that is taken

fromthe arrestee when he is arrested -- it can't be
used, it's inadm ssible -- then you do it again. You do
it -- but what it does supply is probable cause, because

you found out that he was a perpetrator of a rape 6
years ago. Then you have probabl e cause and you get a

warrant and do it again.

What -- what is the reason for the
doubling -- the doing it tw ce?
21
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MR. DREEBEN: That serves an enhanced
reliability function to ensure there is no mx-up and it
provi des an evidentiary function of permtting the new
DNA match to be admtted in a sanple that is taken under
the warrant. It has nothing to do with undercutting the
val ue of taking DNA on the spot because, | was
i ndi cating, the judge who would know this defendant's
DNA came back and returned a cold case hit to a
mur der-rape, he's not such a good risk to be put back on
t he street.

CHI EF JUSTI CE ROBERTS: That argunent only
makes sense if we're in your future world where it's
90 m nutes, right?

MR. DREEBEN: No, M. Ch{ef Justi ce.

CHI EF JUSTI CE ROBERTS: It depends on, if we
have a situation such as Maryland says 11 to 17 days,
the footnote, whatever, the am cus brief says sonething
el se, but you are not going to put off the bail hearing
for 2 weeks.

MR. DREEBEN: No, but bail can be revoked
and the governnent will go back in and make a notion to
revoke bail if new information energes that indicates
this individual is a danger to the conmunity.

And the whole point of this is we are
tal ki ng about arrestees, sonebody who has taken a step
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into the gateway of the crimnal justice system The
crimnal justice systemat that point has to deal with
this person. It has to know who is this person, which

I ncl udes what has this person done so we know whether to
release himand, if we keep him in what situations do
we keep him

JUSTI CE SOTOVAYOR: That doesn't explain why
you can't go into his home.

MR. DREEBEN: Yes, it does, Justice --

JUSTI CE SOTOVAYOR: | nean, you know, if the
whol e i ssue is how dangerous is he, you should be able
to go into his honme, into his car, to any place he has
visited, to just sort of run ranpant in his life to make
sure that he is not a bail risk. \

MR. DREEBEN:. We are not asking for that,
and | don't think that the Court's bal anci ng test
suggests that these two cases are equivalent. M first
subm ssion is that because we are tal king about --

JUSTI CE SOTOMAYOR: But you are, because
what you are saying really is |aw enforcenment need
al one, without any suspicion whatsoever of another
crime, permts you to take this information fromthe
person and use it.

MR. DREEBEN: |'m saying that because an
arrestee i s soneone whose conduct has given rise to
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probabl e cause that he committed a crine, he's in a
different position fromordinary citizens. And this
Court does, as it did in Sanmson and in Knights, bal ance
t he expectations of privacy against the governnent al
interests. And here, the expectation of privacy is
mnimal in the cheek swab, and the information obtained.
It's identical --

CHI EF JUSTI CE ROBERTS: According to Sanson
and Knights, you're dealing with people who are stil
subject to the -- a crimnal sentence.

MR. DREEBEN. Well, they're differently
situated in that respect, M. Chief Justice. And | wll
acknow edge that there is no case on ny side that
deci des the case this way. And theré's no case that --
on Respondent's side that decides the case for him The
Court | think has treated the category of what he calls
speci al needs cases -- what the Court has called special
needs cases -- as dealing with suspicionless or
warrantl ess intrusions on ordinary citizens.

JUSTI CE KAGAN: But the typical special
needs case is one in which we say there's no | aw
enforcement interest, that there's an interest other
than the interest in solving crine.

MR. DREEBEN: Well, we have a strong | aw
enf orcenent interest with respect to people who are
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arrested based on probable cause. They are no | onger
simlarly situated to other people. They can be
deprived of their liberty. Their property can be
searched upon entry into the jail.

JUSTI CE KAGAN: When you started,

M. Dreeben, you started by saying, you know, they have
a reduced expectation of privacy and we have i nportant

i nterests. You went right into free-form bal anci ng.
That's typically not the way we do it.

If we said to you, |ook, you know, the way
we do it is, you need a warrant, and if you -- there is
sone exceptions, then you have to put yourself into a
wel | -recogni zed excepti on where you can search without a
warrant. And that's especially the éase when there is
no suspi ci on what soever

How woul d you do it? How would you do it
short of free-form bal anci ng? What exception are you a
part of ?

MR. DREEBEN: We're not asking for a new
exception. \What we're asking for is for the Court to
apply what it called "the key principle of the Fourth
Amendnent." It said that in Bell v. Wlfish. It said
that in Martinez --

JUSTI CE SOTOVAYOR: The key principle is the
Fourth Anmendnent --
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JUSTI CE KENNEDY: Is it -- is it your
position that this is a search incident to an arrest?
MR. DREEBEN: No, Justice Kennedy, it's not.
That stands on its own doctrinal footing. But we do
think the fact that --
JUSTI CE KENNEDY: Why isn't this is a search
i ncident to an arrest?
MR. DREEBEN. It is certainly a search --
JUSTI CE KENNEDY: Just -- just |ike taking
t he pockets out and -- and seeing what's in the person's
overcoat and so forth is a search incident to an arrest.
MR. DREEBEN: You can certainly ook at it
as an incident of the arrest. The Court's search
I ncident to arrest cases have been béttoned on different
justifications than the ones that we're advanci ng here.
l"mentirely happy if you, Justice Kennedy,
view it as an incident to arrest in that sense, because
| think that it is appropriately viewed as sonething
t hat the governnent has a conpelling interest in doing
once a person has been arrested, and that is, know ng
who that person is, which includes knowi ng what the
person has done. And DNA does that in a far nore
power ful way than fingerprints have done --
JUSTI CE SCALI A:  Yes, but our -- our search
incident to arrest cases don't allow that. That's sort
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of the point. They -- they allow you to search for
firearnms, they allow you to search for material that
relates to the crime for which the person has been
arrested. But you can't search the person for other
stuff.

MR. DREEBEN:. That's inaccurate,

Justice Scalia. A search incident to arrest allows a
full search of the person for any destructible evidence,
because a person who has been arrested has a trenmendous
i ncentive to destroy evidence. And | just want to cone
back --

JUSTI CE SCALI A: Evidence relating to
matters other than the crine of arrest?

MR. DREEBEN: Yes, on --\on the individual's
person. The crime of arrest limtation appears only in
Arizona v. Gant, and it relates to cars. But | think
it's critical to note that Respondent has conceded t hat
an individual can have their DNA taken once convi cted.

Suppose we have the sane individual who's
pi cked up on grand theft auto, and that individual knows
that if he's convicted of grand theft auto, he is going
to have his DNA taken. But he al so knows that he's
commtted a string of rapes. And if the governnment
cannot take his DNA now, it will not connect him-- my
| conplete the sentence -- it will not connect himto
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t hose rapes.

So he has a trenendous incentive to flee.
The governnent has a tremendous need for this
Information at the time of arrest to solve crines,
exonerate the innocent, and give closure to victins.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,

M . Dreeben.
M . Shanmuganf
ORAL ARGUMENT OF KANNON K. SHANMUGAM
ON BEHALF OF THE RESPONDENT

MR. SHANMUGAM  Thank you, M. Chi ef
Justice, and may it please the Court:

Maryl and searched ny cliént w t hout a
warrant in order to investigate crinmes for which there
was no suspicion. It is settled |aw that warrantl ess,
suspi ci onl ess searches are presunptively
unconstitutional .

The State cites no --

JUSTI CE KENNEDY: He was held -- he was held

with probabl e cause --
MR. SHANMUGAM  That is correct.
JUSTI CE KENNEDY: -- and his -- and his
custody was restrained. He was in a police station.
MR. SHANMUGAM That is also correct.

28

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE KENNEDY: Were handcuffs put on him
during the transport process, do you know?

MR. SHANMUGAM | don't know that the record
I ndi cates that.

JUSTI CE KENNEDY: But they -- they could --
t hey could have been.

MR. SHANMUGAM  Yes.

JUSTI CE KENNEDY: So his liberties were
constrained in all of those respects. He would have to

take off nost of his clothes, subject to a patdown

sear ch.

MR. SHANMUGAM We're --

JUSTI CE KENNEDY: They could | ook -- they
could look in his -- in his briefcasé.

MR. SHANMUGAM  Yes. Just to be clear,
Justice Kennedy, we're not disputing the proposition
that certain intrusions on privacy are perm ssible as to
arrestees, but where we fundanentally disagree with the
State and the Federal Governnent is with regard to the
argument that this Court should take the rational e of
Sanson v. California, and essentially extend that
rationale to the point of arrest.

The governnent --

JUSTI CE KENNEDY: | think -- | think there
is sone nerit to your argunment in that regard. In
29
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Sanson, he was a parolee, and he actually, as

signed a --

part

MR. SHANMUGAM That is correct.

of the condition of parole. That is -- t

correct.

But

say

CHI EF JUSTI CE ROBERTS: Well, that

| recall

a consent formas part of the probation.

An agree

hat is

d

is right.

"m curious as to why your position is that -- let's

he served his tine. He's no |longer subject to the

crimnal justice system He's not on parole,

pr obati oner.

taken fromhim correct?

MR. SHANMUGAM | woul d concede,

he' s not

You concede that the DNA evidence can be

M. Chief Justice, that it -- that it could be taken at

| east while he is still under the supervision of the

State, because after all, both Sanmson and Kni ghts were

cases in which the individual was still under

St ate

supervision. That is to say, we're not arguing that at

t he

poi nt of conviction, that the resulting | essened

expectation of privacy extends in perpetuity as, say,

firearmor felon disability does.

at t
cent
fact

ful

But what we are arguing is that --
his Court's cases in Sanmson and Knights, t
rally depended on the proposition that it
of conviction that deprives an individual
protections of the Fourth Amendnent.
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CHI EF JUSTI CE ROBERTS: What is the
pertinence of the fact -- | nean, this is not sonething
t hat people are or can keep private. | nean, if you're
in the interview roomor sonething, you take a drink of
wat er, you | eave, you're done. | nean, they can exam ne
the DNA from that drink of water.

MR. SHANMUGAM  Well, M. Chief Justice --

CHI EF JUSTI CE ROBERTS: Doesn't that
conprom se the -- the expectation of privacy?

MR. SHANMUGAM | think it's an open
guestion as to whether or not there would be a search
when DNA is collected fromcells that could be said to
have been involuntarily or voluntarily abandoned. And
to the extent that there's an argunEﬁt t hat there woul d
still be a search, it would be based on this Court's
reasoni ng i n Skinner, where the Court suggested that the
subsequent analysis of a urine sanple would constitute a
further invasion of the test of --

CHI EF JUSTI CE ROBERTS: No, it's not a --

MR. SHANMUGAM -- the privacy interest.

CHI EF JUSTI CE ROBERTS: M question was not
trying to get at whether it's a search or not, it's
whether -- it's getting at the reasonabl eness of the
expectation of privacy that the -- your DNA is protected
from exam nation when it's |eft wherever you happened to

31

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

have been.

MR. SHANMUGAM | would say two things about
the privacy interests at stake here. First of all,
there is an intrusion into the body, and that is what
triggers the applicability of the Fourth Amendnent here
to be sure. But it is also a relevant intrusion for
Fourth Amendment purposes.

But secondly, and perhaps nore inportantly,
there is a legitimte expectation of privacy in the
contents of an individual's DNA. And to the extent that
this Court were to engage in balancing, we certainly
think that interest is the --

CHI EF JUSTI CE ROBERTS: Well, | nean, isn't
that part of the -- isn't that part 6f t he question,
whet her there is a legitimte expectation of privacy in
a person's DNA?

MR. SHANMUGAM  Yes, and we think that the
answer to that question is yes, that an individual
has - -

CHI EF JUSTI CE ROBERTS: Well, | know, but
you're sinply just -- you're -- | guess that's begging
the question. And -- but |I'd just be repeating ny
gquestion -- how legitimate is it to you to expect
privacy in sonething that the police can access w thout
you even know ng about it, w thout any voluntary or
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i nvoluntary -- if you take a drink of water, if you
| eave behind a cigarette butt?

MR. SHANMUGAM M. Chief Justice, |'ve
heard M. Dreeben concede, as | think he nust, that an
i ndi vidual retains a legitinmte expectation of privacy
in at | east some of the information contained in the
I ndi vidual's DNA. And | suppose we can have a dispute
about what types of information would qualify. But I
think it really is settled that there are profound
privacy concerns raised by the governnment's comng into
possessi on of an individual's DNA

JUSTI CE SCALIA: M. Shannugam | -- |
woul dn't have made the concession that you've made, that
this case is about reasonable expectétion of privacy.

If there's no reasonabl e expectation of privacy, there's

no search.

But here, there is a search. You have a
physical intrusion. You -- you pull a guy's cheek apart
and stick a -- a swab into his nouth. That's a search.

A reasonabl e expectation of privacy or not.

MR. SHANMUGAM  Justice Scalia, | didn't
think I was concedi ng anyt hi ng.

JUSTI CE SCALI A:  Well, | thought you did.

MR. SHANMUGAM If | was, let nme just be
clear. We don't think that this Court should be
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engagi ng i n balancing here. |Indeed, that is really our
princi pal subm ssion to the Court.

JUSTICE ALITO. Well, do you think the
Intrusion i s worse when you just take a swab and you go
i nsi de sonmebody's cheek, as opposed to rolling
fingerprints? Wich is the greater intrusion?

MR. SHANMUGAM  Well, we think that it is
settled that intrusions into the body constitutes a
search for Fourth Amendnent purposes.

JUSTICE ALITO. Wiich is --

MR. SHANMUGAM | suppose that the argunent
could be made, Justice Alito, that there is a simlar
trespass on the person and, therefore, a search when
fingerprints are collected. | mnuld\note
parenthetically that in the first half an hour of this
argument we heard no explanation either by the State or
by the Federal Governnment as to their theory as to why
fingerprinting is constitutional. Now, we --

JUSTICE ALITO Well, the thrust of a | ot of
what we have been presented with in the briefs and what
we have heard this nmorning -- and by the way, | think
this is perhaps the nost inportant crimnal procedure
case that this Court has heard in decades.

The attorney for the State began by l|isting
a nunmber of crimes just in Maryland that had been sol ved
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using this. So this is what is at stake: Lots of
murders, lots of rapes that can be -- that can be sol ved
using this new technol ogy that involves a very m ni mal

I ntrusion on personal privacy.

But why isn't this the fingerprinting of the
21st century? MWhat is the difference? If it was
perm ssible and it's been assuned to be so for decades,
that it is permssible to fingerprint anybody who's
booked, why is it not perm ssible to take a DNA sanple
from anybody who is arrested?

MR. SHANMUGAM  Justice Alito, we think that
fingerprinting is distinguishable on three grounds.

First of all, as a practical matter, an individual's DNA
contains far nore informati on and faf nor e personal

i nformation than an individual's fingerprints. But as a
doctrinal matter, we think that fingerprinting is

di stingui shable --

JUSTICE ALITG Well, as to the first, in
our cases involving searches for -- where a urine sanple
is taken to determ ne drug use. The urine can be
anal yzed for all sorts of things besides the presence of
drugs, and the Court has said in those cases, we are
only going to consider that -- we are considering that
this is a reasonable search with respect to the
determ nati on of whether the person has taken drugs, not
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all the other information --
MR. SHANMUGAM But that is because --

JUSTI CE ALI TGO -- that can be obtained from

MR. SHANMUGAM  But that is because,
Justice Alito, in those cases, cases |like Skinner and
Von Raab and Vernonia, there was a special need apart
fromthe ordinary interests in |aw enforcenent. And
here it is clear that the primary purpose of the
Maryl and statute and, indeed, the simlar statutes on
t he Federal and State |evels was the ordinary interest
in crime control, to solve unsolved crines.

And that is why those special needs cases
are distinguishable, and | think tha{'s why the State
essentially disavows any reliance on the special needs
doctri ne.

JUSTI CE KAGAN: \What are your other two
di stinctions?

MR. SHANMUGAM W th regard to
fingerprinting, we think that, notw thstanding the
physi cal intrusion involved with taking an individual's
fingers and putting themon the pad, that the better
view is that fingerprinting is not a search, and to the
extent that this Court has addressed the question it has
suggested that fingerprinting is not a search because an
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i ndi vi dual has no expectation of privacy in their
fingerprints because their fingers are constantly
exposed --

JUSTICE BREYER: | would like to give a

conpl ete answer to what Justice Alito and Justice Kagan

both were asking, | think. To sunmarize that, if | |ook
in terms of intrusion, | amnot talking legally; | am
tal king practically. It doesn't seemto ne -- | can

argue that it is certainly a nuch |lesser intrusion than
fingerprints. You have to stand there, have the thing
rolled; stick out your tongue. | nean, it's hard to say
it's more for nme. |'mnot saying for others.

Accuracy, it's nmuch nore accurate, and that
doesn't just help the defendant. Thére Is a whole brief
here filed by the victins that have case after case
where people spent 5 years in prison wongly and where
this systemand the CODI S hel ped victins avoid being
arrested and sent to jail when they were innocent. So
It works both ways.

So one, it's no nore intrusive. Two, it is
much nmore accurate. And three and four and five, how
it's different and worse in practice, is what | would
ask you to summari ze.

MR. SHANMUGAM  Sure.

JUSTI CE BREYER: And by the way, when you
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tal k about what information you could get out of it,
there is a brief filed by |eading scientists in the
field. And | came away fromthe brief thinking there
Isn't much nore information, because fingerprints can be
abused, too.

Of course, you can |learn |oads from

fingerprints. Photos, try photos; my God, you could

|l earn a lot: Who he was, who -- you know, so all these
t hi ngs coul d be abused. But | cane away fromt hat
brief, frankly, to think, well, in ternms of the

possibility of abuse, it's there, but these other
t hi ngs, photos, too.

MR. SHANMUGAM  Justice Breyer, let nme --

JUSTI CE BREYER: Now, yod tell me in light
of that hostile question --

(Laughter.)

JUSTI CE BREYER: -- | would like you -- 1
would like you to tell me, okay, it's different from
fingerprints and worse because of one, two, three, and |
will wite it down and I'Il remenber it.

JUSTI CE SCALI A: He gave us one and two. |
have been waiting for three. WII| you drop the shoe?

(Laughter.)

MR. SHANMUGAM Let ne -- | will gladly get
to three with regard to fingerprinting, and then I would
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like to say a word about balancing in the event that the
Court reaches it. Obviously we don't think that
bal anci ng is appropriate here because we don't think
that the special needs doctrine is applicable and we
don't think that Samson should be extended to arrestees.

But with regard to fingerprinting, the other
reason why we think fingerprinting is different, above
and beyond the fact that we think the better viewis
that fingerprinting is not a search, is because
fingerprinting as it is currently practiced does serve a
speci al need. The primary purpose of fingerprinting is
to identify an individual who is being taken into the
crimnal justice system

JUSTI CE KAGAN: M. Shan&uganl this seens to
me a real distinction in this case as it's been
litigated. | take what the governnent is saying is
sonething like: Gve us 5 years and those won't | ook
very different. In other words, we will be able to do
in 5 years tinme exactly what we can do with
fingerprinting, except it will be, as Justice Breyer
says, nore accurate. So we are just about 5 years ahead
of that, so give us a break.

MR. SHANMUGAM  And ny response to that
woul d be that under the special needs doctrine, what is
relevant is not how a system coul d concei vably operate;
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what is relevant is the primary purpose behind the
program at issue.

So if the governnment were to conme back in 5
years' tinme with a DNA testing programthe primary
pur pose of which was pretrial supervision or
identification, one of these other purposes that is
being offered, then sure, the analysis would be
different.

That is sinply a consequence of the fact
that this special needs doctrine, unlike the rest of the
Fourth Amendnent, |ooks to purpose, nanely the purpose
of the program at issue.

JUSTI CE KENNEDY: A person has been arrested
for a felony and is in custody. Do {he police, does the
justice system have an interest in know ng whet her that
person commtted other crimes?

MR. SHANMUGAM The justice system al ways
has an interest in |aw enforcenment and solving crines,
and we certainly don't dispute that proposition. But
what we do dispute is M. Dreeben's principal subm ssion
to this Court, which is that sinply because | aw
enf orcenment can do certain things to arrestees, it can
do others. The primary --

JUSTI CE KENNEDY: My question is whether or
not the police who have John Doe in custody for a felony
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have an interest in knowing at the outset or within a
few weeks tinme whether or not that person has conmtted
ot her crinmes?

MR. SHANMUGAM The difference between an
arrestee and an ordinary citizen, Justice Kennedy, is
that as to an arrestee the police have probable cause to
believe that the arrestee commtted a particular
of f ense.

JUSTI CE KENNEDY: But they al so have a
reason for keeping himin custody.

MR. SHANMUGAM Rel ated --

JUSTI CE KENNEDY: And ny question is, do
t hey have an interest and a legitimate interest in
knowi ng if that person has connitted\other crimes?

MR. SHANMUGAM They have that interest, but
if they want to investigate other crimes, they have to
do what they would have to do as to an ordinary citizen
They have to have a warrant or sone | evel of
I ndi vi dual i zed suspi ci on.

CHI EF JUSTI CE ROBERTS: There are two
different, two different interests. One is we want to
sol ve unsol ved crines; and the other is we want to be
sure -- we have soneone in our custody and we want to be
sure, before he is released back into the comunity,
that he isn't a person who has commtted five violent
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crimes before that.

Now, your brief says, well, the only
interest here is the |aw enforcenment interest. And |
found that persuasive because of the concern that it's
going to take nonths to get the DNA back anyway, so they
are going to have to release himor not before they know

it. But if we are in a position where it now takes

90 m nutes or will soon take 90 m nutes to get the
I nformation back, |I think that's entirely different,
because there you can find out whether -- it's just tied

in with the bail situation, do you want to rel ease him
or not.

MR. SHANMUGAM  The touchstone of the
anal ysi s under the special needs doc{rine i's what was
the primary purpose of the programat issue. And there
is no evidence that pretrial supervision was a purpose
of any of these.

CHI EF JUSTI CE ROBERTS: That's because,
that's because we are not yet at a situation where it
takes 90 mnutes. Sure, it's not going to do you any
good if it's taking 4 nonths or whatever it took in this
case. But if it's at the point where it's 90 m nutes,

It would be critical to make that determ nation.

MR. SHANMUGAM  Well, M. Chief Justice, as

| said to Justice Kagan, the constitutional analysis nmay
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very well change at later point. But | think it's

| nportant to underscore that neither the State of

Maryl and nor the Federal Governnment identifies a single
I nstance in which a pretrial supervision decision in
their jurisdictions was altered as a result of the DNA
test.

CHI EF JUSTI CE ROBERTS: Well, let's put it
this way. Let's say the judge or the magistrate is
going to nake a bail determ nation and he says: Well,
it's inportant to nme to know whet her you are going to
conmmt another crinme. So we are not saying you have to
give a DNA sanple, but it will enter into ny calculation
if you refuse to do it.

MR. SHANMUGAM Wl |, ou{side t he
progranmati c context, ordinary Fourth Amendnment rul es
woul d apply. And ordinary --

CHI EF JUSTI CE ROBERTS: Well, what does that
mean? |s that okay or not?

MR. SHANMUGAM  Well, i think in that
circunstance, where there is no individualized
suspi cion, a search cannot occur, and an
arrestee stands --

CHI EF JUSTI CE ROBERTS: Well, we do it --
doesn't that sound just |ike a Breathalyzer? You are
pul | ed over, they say, we want you to take a
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Br eat hal yzer test. They say, you don't have to, but if
you don't your license is suspended for 6 nonths or
what ever. Wiy isn't that the sane thing?

MR, SHANMUGAM  Well, you know, | wll say
that the one thing that is slightly different about your
hypot hetical, M. Chief Justice, is that the analysis
m ght be sonewhat different where what you are talking
about is a condition of release. | think you would
trigger the unconstitutional conditions doctrine and the
anal ysis m ght operate sonewhat separately, sonewhat
differently.

But just to conclude with regard to ny
answer with Justice Kennedy and then to get back to the
rest of Justice Breyer's question. \

Justice Kennedy, with regard to arrestees,
the intrusions on privacy that are perm ssible are al
intrusions that relate to the arrest. So to take the
two principal exanples, the search incident to arrest
doctrine, which you nentioned, and searches associ at ed
with an individual's continued detention, so the strip
sear chi ng exanpl e, those doctrines have discrete
justifications that limt their scope.

So the search incident to arrest doctrine
permts searches for officer safety, to prevent
destruction of evidence, and at |least in the vehicul ar
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context, to search for evidence related to the offense
of arrest.

Now, none of those rationales apply here,
and I would note parenthetically that in
Schmerber v. California, this Court suggested that the
search incident to arrest doctrine would not permt
searches into the body.

JUSTI CE KENNEDY: But we are also tal king
about identity. | assunme that in Maryland and in a
nunmber of States the tinme between rel ease on bail and
return for trial is nore than four nmonths. And if it's
found as an identity matter that this person has a
crimnal record or that they are -- is suspected of
serious crines, that is a mandatory éround for
reconsi deration of bail. And you say there is no
interest in that.

MR. SHANMUGAM | am not disputing that the
governnment has an interest in knowi ng about prior
of fenses that an individual has commtted. What | am
sinply saying is that the primary purpose of DNA
testing, unlike fingerprinting, is to investigate
unsol ved crinmes. That is the ordinary interest in |aw
enf orcenent, and when the governnent is indicating --

JUSTI CE GINSBURG: | thought
fingerprinting -- M. Shanmugam | thought
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fingerprinting was used to determ ne whether they -- the

person has a record.
check the fingerprints to find out
record, that's different fromto find out
committed a crinme that we don't

But are fingerprints used to determ ne

whet her the person has a prior record?

VR.

booking are primarily used for

i dentification,

det erm ni ng whet her the individual
record, because as |AFIS is currently structured,

is informati on that

know about .

We have this person and now we
if he has a prior

i f he has

SHANMUGAM  Fi ngerprints taken upon

and by identification |

that initial search

had a prior

t he purpose of

woul d i ncl ude

cri m nal

t hat

is returned once there is a hit for

JUSTI CE ALI TG  What was the purpose of

fingerprinting before it was possible to make

fingerprint conparisons by conputer?

VR.
really has from

i dentification,

bei ng approxi mately 100 years ago,

ur ban areas offi

SHANMUGAM  Wel |, | think fingerprinting

t he outset served the purpose of

because fingerprinting really came into

cers could no |onger identify

i ndi vi dual s on sight.

Now,

| aw enf or cenent

because in | arge

to be sure, fingerprinting does serve a

purpose as well. As M.

46

Alderson Reporting Company

Dr eeben



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

i ndicated, there is a latent fingerprint database that
roughly corresponds to --

JUSTICE ALITO  Well, | would assume that
before it was possible to do computer searches, the way
in which fingerprinting established identification, what
it didin that respect was to identify the person
arrested on this occasion so that if the person was
arrested again, then the police would know that it was
t he sanme person.

There was no way of -- no practicable way of
taking the fingerprints of somebody who was booked and
det erm ni ng whet her that person -- you didn't have
anything to conpare it to. And they certainly -- you
couldn't do it manually. \

MR. SHANMUGAM  That is true. But again,

t he purpose of fingerprinting as it devel oped over tine
was identification in the sense that as fingerprints
were being collected, individuals could proceed to be

I dentified based on prior --

JUSTI CE SOTOVAYOR: Can we go back to --

JUSTICE ALITO  Yes, so you know that on day
one you have arrested -- you've arrested M. X, and then
a year |later you arrest sonebody else and you know it's
M. X again. And DNA can do exactly the sane thing
except nmore accurately.
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MR. SHANMUGAM But | think it's inportant
to realize, Justice Alito, that at |east as the DNA
systemis currently constituted, when an arrestee's
profile is prepared, it is conpared agai nst the offender
and arrestee indices, not the forensic index. And
i ndeed, as we understand it and | think M. Dreeben's
di scussion of this is probably consistent with this, at
| east on the Federal level, it is not permssible to
take that profile and search it against the offender and
arrestee indices.

Now t hat very well may occur in certain
States. We don't have any reason to believe that that
is what takes place in Maryland. But again, this is
real |y what distinguishes the way in\
whi ch fingerprinting is --

JUSTICE BREYER: | think I can totally |ose
this because | have a confusion that you can clear up.
There is something to what you say. | see what you are
saying. But what does this word "identification" nean?
It's used for identification. W have a person who's
been arrested.

He wites his nane down, M. Smth. Maybe
he's lying. W have his picture. Well, his picture's
pretty good. |If he turns up in a bar sonewhere in the
future, we can | ook, see, and that's awfully good.
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And now you say, well, what is
fingerprinting doing that photos aren't doing in terns
of identification? What does it do in ternms of just
I dentification?

MR. SHANMUGAM  Sur e.

JUSTI CE BREYER: \What does it do?

MR. SHANMUGAM We think it means
determ ning or confirmng the identity of an individual.

JUSTI CE BREYER: \What does that nean,
confirmng his identity? W have, you nmean what, what
exactly?

MR. SHANMUGAM Confirm ng, for instance, in
this case that the individual in the government's
cust ody was Al onzo King.

JUSTI CE BREYER: ©Oh, really? 1 nean, do you
think the fingerprints -- where do you go to find out if
he's Alonzo King? A lot of people have never had their
fingerprints taken before.

MR. SHANMUGAM  Well, but 73 mllion people
are in the crimnal offender --

JUSTI CE BREYER: But to determ ne what his
name really is.

MR. SHANMUGAM  And his crimnal entity,
sure, his adjudicated crimnal history, which can al so
be --
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JUSTI CE BREYER: Right. You want to
determ ne what his nanme really is plus his adjudicated
crimnal history, and here we have the DNA, which I
guess m ght or m ght not help determ ne what his nane
really is; and his crimnal history, it does about the
sane. And also fingerprints are sonetinmes used to --
for unsolved crinmes, and they are sonetinmes used for
unsol ved crines but your point really is nore for
unsol ved crimes. Have | got it?

MR. SHANMUGAM  Justice Breyer, no, | think
with respect you haven't. Wth regard to DNA testing, a
DNA profile, at l|east as the Federal systemis
configured, is conpared against the forensic index.

That is the index of sanples fron1un§o|ved crimes. And
so that is really in contradi stinction to how the
fingerprint database works.

JUSTI CE SOTOVAYOR: Counsel, so | amreally
worried about the question you haven't satisfied ne
with, which is | agree conpletely that today it's used
primarily and al nost exclusively for purposes of solving
other crinmes. But let's -- is this -- the question that
| think one of ny coll eagues asked, is that only because
technol ogy hasn't noved fast enough?

You said we have to | ook at the
constitutional principles 5 years from now when they
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will use it to pull up a guy's crimnal history. Not
unsol ved crines, but crimnal history. Get to that day.

MR. SHANMUGAM  Sure. Well,

Justice Sotomayor --

JUSTI CE SOTOVAYOR: Tell me what the -- why
you woul d then say that would still be unconstitutional

MR. SHANMUGAM  Justice Sot omayor, assum ng
that this Court does not accept the proposition that
arrestees are sonehow subject to a | essened expectation
of privacy --

JUSTI CE SOTOVAYOR: Right. Let's assume we
go under a normal Fourth Amendnent, you need probable
cause to search

MR. SHANMUGAM  Ri ght. And t he only other
potentially applicable exception to the principle that
war rant |l ess, suspicionl ess searches are unconstitutional
I's the special needs exception, and that exception | ooks
to the primary purpose of the program at issue. And the
nmere fact that DNA testing could be used for other
pur poses woul dn't necessarily be dispositive of the
inquiry. If the primary purpose of DNA testing is still
to investigate unsolved crinmes, the program would stil
not qualify under the special needs doctrine.

JUSTI CE KAGAN: Just suppose -- | nean, |
guess the question is would this be unconstitutional?
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It's not the world we are living in now, but let ne --
10 years from now t he governnment says, we are really
switching over to a fingerprint system-- to a DNA
system and what that systemis going to allow us to do,
is it's going to allow us to identify, and it's going to
allow us to bring up the old crimnal history and it's
going to allow us to see whether there are al so unsol ved
crinmes that we can tag to this person and di scover that
he's really, really dangerous. AlIl right? And so the
government puts that systeminto effect.

s it constitutional?

MR. SHANMUGAM | think that it could be,
and that would sinply be because you woul d have a system
where DNA testing is essentially beiﬁg used as
fingerprinting is being used today. But again | don't
think --

JUSTI CE SOTOVAYOR: | was interested in a
br oader thought process, actually. Do you m nd giVing
it to me?

MR. SHANMUGAM  Wel | --

JUSTI CE SOTOVAYOR: Which is, there is
sonet hing i nherently dangerous about DNA collection that
is not the same as fingerprinting.

MR. SHANMUGAM  Wel |, there is, and that
gets nme back finally to the rest of Justice Breyer's
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question froma few m nutes ago, because Justice Breyer
had ki nd of asked how the analysis should work in the
event that the Court were to proceed to bal ancing. And
so | just want to say a word about the relevant privacy
i nterests and the rel evant governnental interests and to
explain why we think that the relevant privacy interests
out wei gh those governnental interests.

On the privacy side of the |edger, we
certainly believe that there are profound privacy
concerns associated with the governnent's collection of
an individual's DNA. And | eaving aside the question of
how much personal information is contained in the 13
l oci -- and we certainly think that there is significant
personal information even as to thosé loci -- | don't
think there can be any dispute that when you eval uate
the entirety of an individual's DNA, there is a great
deal of personal information contained there. And in
our view, that has to be taken into account when
engagi ng i n bal anci ng.

Now, the government's response to that is
essentially the "just trust us" defense; nanely that the
governnment is not |ooking at all that information, it is
only looking at a certain subset of that information.

But that has never been how this Court has anal yzed
privacy interests, at |east outside the special needs
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cont ext .

Probably the closest analog is this Court's
decision in Tyler v. United States, where the Court said
that it was of no nonent that the heat-sensing device
that was at issue in that case did not detect any
i nformati on about the intinmate details of activities
within the hone.

CHI EF JUSTI CE ROBERTS: You disclose all of
this intimate private informati on when you take a drink
of water and | eave -- |eave the glass behind.

MR. SHANMUGAM  But, M. Chief Justice, as |
said at the outset, we believe that there mght still
be -- indeed, we think the better view under this
Court's cases is that there would st{II be a Fourth
Amendment search there. The only difference woul d be
t hat you don't have the intrusion into the body that
makes the question of whether or not there is a search
here an easy one.

Now, | want to say just a word about the
governnmental --

JUSTICE ALITO. What if soneone has a bl oody
shirt and throws it away in the trash -- in a public
trash can along the street, you are saying that the
police can't analyze that without a search warrant?

MR. SHANMUGAM  The argunent woul d be that
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t he subsequent anal ysis of the DNA neverthel ess still
constitutes a search. And the nost significant decision
on this issue to date is the Fourth Circuit's decision
in United States v. Davis, which |I would encourage you
to look at if you are interested in this issue, because
it holds that the extraction of the DNA froman item
that was lawfully in the governnent's custody still
constitutes a search.

Let ne say just a word, though, about the
governnental side of the balance here, because | think
this is inportant. Ms. Wnfree started with the
statistics about the efficacy of DNA testing of
arrestees, but our submi ssion is sinply that when you
| ook at the relevant subset of cases; nanmel y i ndividuals
who have been arrested but who are not subsequently
convicted of the offense of arrest, the | aw enforcenent
value of DNA testing is relatively nodest.

My understanding is that --

JUSTICE ALITO  But your client was
convicted of the offense of arrest.

MR. SHANMUGAM  That is correct.

JUSTICE ALITO And it was a serious offense
puni shable by up to 10 years inprisonnent --

MR. SHANMUGAM  Well, ny client --

JUSTICE ALITGO Isn't that correct? And he
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was sentenced to 4 years.

MR. SHANMUGAM That is -- my client was
convicted of the crine of arrest, to be sure. But under
the Maryland statute that crinme was not a serious enough
crime to qualify for DNA collection at that point.

JUSTICE ALITO  For Fourth Amendnent
pur poses -- for Fourth Amendnent purposes, do you think
that it is -- that it is permssible to take a DNA
sanple from soneone who is convicted of an offense that
woul d qualify as a felony under common | aw?

MR. SHANMUGAM We think that it would be
perm ssible to collect DNA from any i ndividual who has
been convicted and is subjected to the conti nued
supervision of the State. And that {s sinmply because
t hose individuals have a | essened expectati on of
privacy. But just to get on the table --

JUSTI CE Gl NSBURG: When they're no |onger in
t he custody of the State, does the governnent have to
destroy it? They served their time and their privileges
have been restored.

MR. SHANMUGAM We don't -- we don't think
I n that circunstance, Justice G nsburg, that the
government woul d have to destroy the DNA sanpl e.

JUSTI CE KENNEDY: Does a felon who's been
arrested have a reduced expectation of privacy at the
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time of arrest?

MR. SHANMUGAM |'m sorry? A felon who has
been --

JUSTI CE KENNEDY: Does a felon -- does a
person who has been arrested for a felony have a reduced
expectation of privacy at the time of his arrest?

MR. SHANMUGAM | woul d not say that that
person has a reduced expectation of privacy. What |
woul d say is that there are certain intrusions on
privacy, sonme of which are quite substantial, that are
perm ssi bl e because there are justifications unique to
the arrest.

So in Florence, this Court permtted the
strip search of an individual who is\being admtted into
t he general jail popul ation based on the special need of
ensuring prison safety and preventing contraband from
being i ntroduced into the prison.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Wnfree, you have 3 m nutes rennining.

REBUTTAL ARGUMENT OF KATHERI NE W NFREE
ON BEHALF OF THE PETI TI ONER

M5. WNFREE: On the question of rapid DNA,
the FBI estimates that we're about 18 to 24 nont hs away
fromthat world, and I would cite the National District
Attorneys Association's am cus brief on page 20 where it

57

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

di scusses the -- that this is not science fiction. So
we are very, very close to that.

And | wanted to just address a couple of the
questions that arose during Respondent's presentation.
Justice Kennedy, the State does have a conpelling need
and a conpelling interest in knowing who is in its
custody, and arrestees do not have a legitimte
expectation of privacy in their identity. W have a
|l egitimate and conpelling need to identify suspects and
to aid in solving crines.

And our -- and our definition of what
identification is, is sonmewhat broader than
Respondent's. It's not just what his nane is and what
his face is and what his fingerprinté show. It is that
CODI S DNA profile, those 26 nunbers. So in our view
that's a broader definition of identity.

And | wanted also just finally to address
Justice Alito's question. This is the fingerprinting of
the 21st century, but it's better. Typically DNA
evidence is used to identify rapes and nurderers.

Fi ngerprints typically do not solve those kinds of
crimes. And if the primary purpose of fingerprinting is
just to identify, it also is used -- fingerprinting now
I's used, the prints are conpared agai nst the | atent

dat abase in I AFIS and they are used to solve crines.
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But they typically don't solve the kind of crinmes that
we are tal king about here, and it wouldn't have been
solved in M. -- in M. King's case.

CHI EF JUSTI CE ROBERTS: How can | base a
deci si on today on what you tell nme is going to happen in
2 years? You say, in 2 years we will have this rapid
DNA avai |l abl e, but we don't now. Don't | have to base a
deci sion on what we have today?

MS. WNFREE: Well, that's really only one
conponent of our argunent, M. Chief Justice, that
certainly with respect to a bail determ nation we wll
be able to make it nore rapidly at the tine that rapid
DNA comes into effect.

JUSTI CE SCALI A:  Yes, bu{ i f we believe that
the purpose of it has nuch to do with whether it's
|l egitimate or not, you can't denpnstrate that the
purpose is inmmedi ate identification of the people com ng
into custody. You just can't denonstrate that now.
Maybe you can in 2 years. The purpose nowis -- is the
pur pose you began your presentation with, to catch the
bad guys, which is a good thing. But you know, the
Fourth Amendment sonmetines stands in the way.

M5. WNFREE: It has a corollary purpose,
Justice Scalia. Wat we are suggesting and arguing is
that solving crimes, to be sure, is the key conponent,
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but in solving crinmes and connecting an arrestee to a
crime that's unsolved informs a judge's determ nation
about whether to release that individual.

And as M. Dreeben said, bail nodifications
can happen, they do happen all the time. And in
Maryl and, it's going to have -- it's going to be
happeni ng before rapid DNA. Right now we are able to
make that determ nation in a period between 11 and
17 days.

So we are not asking you to base your
decision on the futuristic world, which is really only 2
years out with rapid DNA anyway. But we can make those
bail determ nations now and in fact they are inportant
for where we house prisoners and homfme supervi se them
i n custody.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.

(Wher eupon, at 12:11 p.m, the case in the

above-entitled matter was submtted.)
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